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Introduction 

 

The first session of the open-ended intergovernmental working group on transnational 

corporations and other business enterprises with respect to human rights took place from 6 - 

10 July in Geneva. The intergovernmental working group (IWG) was established through 

resolution A/HRC/RES/26/9, adopted by the Human Rights Council on 26 June 2014. The 

IWG is mandated to “elaborate an international legally binding instrument to regulate, in 

international human rights law, the activities of transnational corporations and other business 

enterprises”. The chair of the IWG is Ambassador María Fernanda Espinosa, Permanent 

Mission of the Republic of Ecuador to the United Nations in Geneva. 

 

Resolution A/HRC/RES/26/9 provides that “the first two sessions of the open-ended inter-

governmental working group shall be dedicated to conducting constructive deliberations on 

the content, scope, nature and form of the future international instrument”. Thus, the first 

session of the IWG consisted of eight panels which focused on: the implementation of the 

UN Guiding Principles on Business and Human Rights, principles for an International Legally 

Binding Instrument on Transnational Corporations(TNCs), the scope of the Instrument, 

human rights to be covered under the Instrument with respect to the activities of TNCs, 

obligations of States to guarantee the respect of Human Rights by TNCs, enhancing the 

responsibility of TNCs to respect human rights, on the legal liability of TNCs, and on building 

national and international mechanisms for access to remedy. The IOE provided speakers for 

three of the panels, including: Michael Congiu (Littler), Thomas Mackall (Sodexo) and 

Roberto Suárez Santos (IOE), 

 

 

Participants 

 

Between 45 and 50 States participated in the first two days of the IWG. Contrary to their 

statement in June 2014, the EU, some EU member states (Bulgaria, France, Italy, Latvia, 

Lichtenstein, Luxemburg, Netherlands, Sweden) and Switzerland participated initially in the 

IWG. However, after the second day they withdrew because their demand to widen the 

scope of the work beyond transnational corporations was rejected. Australia, Canada, Japan, 

and USA, did not participate in the IWG, as announced in the debate on the IWG in the 

Human Rights Council in June 2014. Africa, Asia and Latin America were well represented. 

The number of States considerably dropped during the week, which was explained by the 

timing (holiday season), the fact that governments had just come out of three weeks of 

meetings of the Human Rights Council session, and also because many missions in Geneva 

had not received clear orders from their capital with regard to their government’s position on 
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the different items on the agenda. Some deduce that the relatively low level of participation 

indicates weak support for the IWG. 

 

A large group of NGOs participated in the IWG. NGOs have established the so-called “Treaty 

alliance” a “global movement for the establishment of a binding treaty”. The Statement of the 

Alliance is signed by 381 NGOs. Business was represented in the IWG through the IOE. 

 

Prior to the First Session of the IWG, the IOE with BIAC, ICC and the WBCSD had launched 

business observations on a treaty . Moreover, with BDA and WBCSD, the IOE had organised 

a very well-attended lunchtime event on 6 July 2015 to present the business position to 

members of the IWG and also to non-participating governments.  

 

 

Key issues in the debates of the first session of the IWG 

 

 Scope 

Resolution A/HRC/RES/26/9 limits the scope of the work of the IWG to transnational 

companies (TNC). Business has argued that the work of the IWG must encompass, in line 

with the UN Guiding Principles, all kinds of companies because: domestic companies might 

have adverse impacts as well, it would significantly impede the supply chain management of 

TNCs if there were two different standards for TNCs and domestic companies, and it would 

also act as a disincentive to domestic companies to engage more in human rights if liability 

through a treaty rested only with TNCs. Similarly, NGOs stressed that for victims it makes no 

difference whether their rights are violated by a TNC or a domestic company. However, the 

majority of governments in the IWG rejected the call for widening the scope by arguing that 

domestic companies would be sufficiently regulated by local laws, but that the gap lies at 

international level for the behaviour of TNCs.  

 

 Liability/Access to remedy 

All participants called for improving access to remedy. However, whereas business 

demanded strengthening local access to remedies through improved judicial systems in host 

states, NGOs advocated that the treaty should facilitate access to remedy through 

extraterritorial jurisdiction. This could be done by: opening the courts in home countries of 

TNCs, providing better access to financial support for claimants, reversing the burden of 

proof to place the onus on the TNC parent to show it was not in control of relevant functions, 

provide access to intra-company documents about the relationship between headquarters 

and subsidiaries, etc. NGOs also called for the treaty to facilitate access to remedy through a 

complementary international jurisdiction, such as an international tribunal, where TNCs can 

be brought to court. Participating governments were not united on this issue. Whereas some 

governments called for stronger extraterritorial jurisdiction, other governments were 

concerned with regard to preserving their sovereignty. 

 

 Human Rights to be covered under the Treaty:  

Whereas NGOs and many governments stated that all human rights should be covered by 

the treaty, business favoured an approach that first asked for which norms it is prudent or 

realistic to expect that companies be held accountable as the primary actor, bearing in mind 

that States themselves have not universally subjected themselves to international 

accountability regarding their duty to protect with respect to all human rights. 

 

 

http://www.ioe-emp.org/fileadmin/ioe_documents/publications/Policy%20Areas/business_and_human_rights/EN/_2015-06-29__Business_observations_on_UN_Treaty_on_Bus_and_Human_Rights__web_.pdf
http://www.ioe-emp.org/policy-areas/business-and-human-rights/business-human-rights-news-details/article/ioe-calls-for-use-of-existing-mechanisms-in-discussion-on-un-treaty-process-on-business-and-human-ri/
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Next steps 

 

The next meeting of the IWG will be held in 2016 (date to be confirmed). The Chair of the 

IWG will organise informal consultations with governments, NGOs and business to prepare 

the next session. 

 

**** 

 

 


